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 1.  TIME:  8:30   CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS TOWN OF DANVILLE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DAVID RICHARD 
HARRIS 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment (“MSJ”) filed by defendant/cross-
complainant David Richard Harris (“David”). The MSJ is opposed by the plaintiffs in this matter 
(“Plaintiffs”), as well as by the Town of Danville (“Town”).  

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto. 

The operative pleading alleges that David negligently entrusted a Toyota Tacoma (“Tacoma”) 
pick-up truck to his son, John Peder Harris (“John”), proximately causing harm to Plaintiffs after 
the Tacoma, driven by John, was involved in a car accident with Plaintiffs. 

Under the relevant jury instruction, CACI 724, to prevail on a claim for negligent entrustment 
against David, Plaintiffs are required to prove: 

(1) That John was negligent in operating the Tacoma; 
(2) That David owned the Tacoma or had possession of the Tacoma, which was operated 

by John with David’s permission; 
(3) That David knew or should have known that John was incompetent or unfit to drive the 

Tacoma; 
(4) That David permitted John to drive the Tacoma; and 
(5) That John’s incompetence or unfitness to drive the Tacoma was a substantial factor in 

causing Plaintiffs’ harm. 
The requirements to prevail on a negligent entrustment cause of action have been explained 
further as “[l]iability for the negligence of the incompetent driver to whom an automobile is 
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entrusted does not arise out of the relationship of the parties, but from the act of entrustment of 
the motor vehicle, with permission to operate the same, to one whose incompetency, 
inexperience, or recklessness is known or should have been known to the owner. Allen v. 
Toledo (1980) 109 Cal.App.3d 415, 420 (emphasis added).  

Allen cited section 308 of the Restatement (2d) of Torts with approval. That section, and 
comment a thereto, are illuminating. Section 308 says: 

It is negligence to permit [John] to use a thing or to engage in an activity which is 
under the control of [David], if [David] knows or should know that [John] intends 
or is likely to use the thing or conduct himself in the activity in such a manner as 
to create an unreasonable risk of harm to another. 

And comment a to section 308 says: 

The words “under the control of [David]” are used to indicate that [John] is 
entitled to possess or use the thing or engage in the activity only by the consent 
of [David], and that [David] had reason to believe that by withholding consent he 
can prevent [John] from using the thing or engaging in the activity. 

The MSJ makes two arguments. First, it argues that David did not know, and should not have 
known, that John was incompetent or unfit to drive the Tacoma. Second, it argues that David 
had no ability or duty to prevent John from driving the Tacoma; essentially, that the fourth 
element of CACI 724 above cannot be established because there was no permission to give or 
withhold; it was John’s Tacoma and he drove it when he liked; John never asked David for 
permission because he did not have to. Or, put in the terms of Allen v. Toledo, there was no “act 
of entrustment.” The Court focuses its analysis on the second of these arguments. 

The Tacoma 

The Tacoma was purchased by John in November 2005. (David’s UMF (“DUMF”) 28.) He used 
a $9,000 inheritance for the down payment. (DUMF 29.) David co-signed the loan, and at one 
time did take over the payments on the Tacoma. (DUMF 30, 32.) However, the Tacoma was 
paid off in May 2009. (DUMF 33.) John had possession the entire time he owned the Tacoma, 
was the only person who had keys to the Tacoma, and was the only person who ever drove the 
Tacoma (other than perhaps a mechanic) from the time it was purchased until the subject 
accident. (DUMF 37, 38, 39.) 

In opposition, Plaintiffs do not dispute any of the above, but contend that David gave permission 
because David supported John financially, including paying for the insurance on the Tacoma. 
(Plaintiffs’ Undisputed Material Fact (“PUMF”) 35, 45.) Plaintiffs note that David testified that in 
2007, John stopped driving the Tacoma when the registration lapsed. (PUMF 38.) Based on that 
fact, they argue that without the financial support David was providing, John could not have kept 
the registration on the Tacoma updated, and therefore would not have driven it. (Supp. Opp. 
13:2-11.) 

The Town’s opposition on this point is sparse. It contends that because David is a co-owner of 
the Tacoma, he had the right to forbid John from driving it. But as the Town’s own brief 
observes, “[i]t is thus a question of fact in cases of co-ownership, whether the operation of an 
automobile is with or without the consent, express or implied, of the owner not personally 
participating in such operation.” Krum v. Malloy (1943) 22 Cal.2d 132, 136; see also Mettelka v. 
Super. Ct. (1985) 173 Cal.App.3d 1245, 1247-1248 (more than mere co-ownership must be 
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alleged to state a cause of action for negligent entrustment); Allen, supra, 109 Cal.App.3d at p. 
420 (David’s liability would arise from “an act of entrustment,” and not the “relationship of the 
parties”). 

The Court finds that the facts set forth above are sufficient for David to have met his initial 
burden of showing that because he had no control over the Tacoma, he could not have 
negligently entrusted it to John. 

Neither the Town nor Plaintiffs have adduced any evidence that creates a triable issue of fact 
with respect to David’s purported control of the Tacoma. His financial support of John, standing 
alone, is not sufficient on this point. There was not any discernable “act of entrustment,” as Allen 
requires. John had possession of the Tacoma. John had the keys to the Tacoma. John was the 
only individual who ever drove the Tacoma. Put simply, the undisputed evidence shows that the 
Tacoma was John’s to use and drive as he wished. David did not “entrust” the Tacoma to John 
on the day of the accident. David’s providing financial support to his son does not change that 
conclusion. 

Further, none of the evidence supports an inference that the Tacoma was “under the control” of 
David. That is, there is no evidence that John was entitled to possess or use the Tacoma only 
by David’s consent. There is likewise no evidence that David had reason to believe that by 
withholding consent he could have prevented John from driving the Tacoma. 

The undisputed evidence presented by David has negated an essential element of Plaintiffs’ 
negligent entrustment cause of action, i.e., that he gave permission for John to drive the 
Tacoma on the day of the accident. None of the evidence presented by the opposing parties has 
created a triable issue of fact on that element. As a result, the MSJ is granted. 

Evidentiary Matters 

The Court rules on only those objections to evidence that were material in the disposition of the 
MSJ. See CCP § 437c(q). 

Plaintiffs’ unopposed request for judicial notice is granted. 

Plaintiffs’ Objection No. 6 is overruled. 

David Richard Harris’s Objection No. 6 is overruled. It is not an objection to actual evidence, but 
rather to the purported material fact. Such an “objection” is improper. 

All of the Town’s “objections” are overruled. In the first instance, the objections are not 
consecutively numbered, as required by Rule of Court 3.1354(b). Second, the Town asks the 
Court to exclude various purported material facts because (it argues) David uses “the wrong 
legal standard.” The Town does not object to actual evidence offered by David. The place to 
argue about what is the proper legal standard to be applied, or what various authorities mean, is 
a memorandum of points and authorities.  
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 2.  TIME:  8:30   CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS TOWN OF DANVILLE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY KAISER 
FOUNDATION HOSPITALS, INC., KAISER FOUNDATION HEALTH PLAN, INC., 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment (the “MSJ”) filed by defendants Kaiser 
Foundation Health Plan, Inc., Kaiser Foundation Hospitals, and The Permanente Medical 
Group, Inc. (collectively, “Kaiser”). The MSJ, which is opposed by cross-complainant Town of 
Danville (“Town”) and plaintiffs Mo Ghezavat, Shadeh Ghezavat, Ali Ghezavat, Haleh Pirdavari, 
and Leila Pirdavari (collectively, “Plaintiffs”), addresses the third cause of action pled by 
Plaintiffs against Kaiser, for violation of statute. 

Previously, the Court continued the hearing on the MSJ because it found that Plaintiffs had 
made a sufficient showing under Code of Civil Procedure (“CCP”) § 437c(h) to conduct 
additional discovery. Specifically, the Court ordered Kaiser to produce witnesses for deposition 
pursuant to CCP § 2025.230 (the “Kaiser Deposition”). The Court found that Plaintiffs had made 
the requisite showing under CCP § 437c(h) with respect to that particular discovery, but not with 
respect to any other discovery. The Court then granted leave for Plaintiffs to file a supplemental 
opposition, limited to presenting argument pertaining to facts discovered at the Kaiser 
Deposition. The Court noted that it would consider all of the original opposition papers, as well 
as any supplemental opposition papers, in deciding the MSJ.  

Applicable Law 
The disposition of the Motion hinges on the Court’s conclusion with respect to Health and Safety 
Code (“HSC”) § 103900. HSC § 103900(a) provides, in relevant part: 

Every physician and surgeon shall report immediately … every patient … whom 
the physician and surgeon has diagnosed as having a case of a disorder 
characterized by lapses of consciousness. 

The phrases “has diagnosed” and “a disorder characterized by lapses of consciousness” are 
defined in the California Code of Regulations. With respect to “has diagnosed,” 17 CCR § 2804 
provides: 

“Diagnose” means to identify the existence of a medical condition in a patient. 

And with respect to “a disorder characterized by lapses of consciousness,” 17 CCR § 2806 
provides: 

(a) “Disorders characterized by lapses of consciousness” means those medical 
conditions that involve: 

(1) a loss of consciousness or a marked reduction of alertness or responsiveness 
to external stimuli; and 

(2) the inability to perform one or more activities of daily living; and 

(3) the impairment of the sensory motor functions used to operate a motor 
vehicle. 
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(b) Examples of medical conditions that do not always, but may progress to the level 
of functional severity described in subsection (a) of this section include 
Alzheimer’s disease and related disorders, seizure disorders, brain tumors, 
narcolepsy, sleep apnea, and abnormal metabolic states, including hypo- and 
hyperglycemia associated with diabetes. 

When these regulations are read together, the reporting obligation of HSC § 103900(a) is 
trigged if a doctor has identified, in a patient, a medical condition involving a loss of 
consciousness or a marked reduction of alertness or responsiveness to external stimuli and the 
inability to perform one or more activities of daily living and the impairment of the sensory motor 
functions used to operate a motor vehicle. 

The predecessor to HSC § 103900, HSC § 410 (which was identical to the present-day HSC § 
103900), was interpreted by Lopez v. Southern California Permanente Medical Group (1981) 
115 Cal.App.3d 673 (“Lopez”).  

In Lopez, plaintiff was involved in a car accident with Hudgeons. Allegedly, Hudgeons suffered 
an epileptic seizure while driving and collided with plaintiff. Id. at p. 677. Kaiser and Dr. Blunden 
were alleged to have failed to report Hudgeons in violation of the predecessor statute to HSC § 
103900. Id. 

Hudgeons was treated by Dr. Blunden, but not for epilepsy. Id. at p. 677. It was uncontested that 
Dr. Blunden was not the doctor who diagnosed the epilepsy. Id. at p. 678. It appeared that 
Hudgeons advised Dr. Blunden of the condition and that Dr. Blunden took it into account when 
treating Hudgeons. Id. 

Dr. Blunden testified that he knew that Hudgeons was receiving medication for epilepsy. Id. at p. 
678. Lopez concluded that this knowledge was insufficient to support a finding that Dr. Blunden 
made a conclusion that Hudgeons was epileptic, much less a diagnosis within the meaning of 
the statute.  

The Town’s opposition misconstrues the analytical framework to be applied in resolving the 
MSJ. The Town argues: 

[t]here are issues of material fact as to whether Dr. Birdsong or Dr. Sawchuk had 
sufficient information or access to additional information to warrant a diagnosis 
that would trigger the reporting requirement set forth in Health & Safety 
Code § 103900(a). Accordingly, the motion should be denied. 

(Town Opp. 7:14-17, emphasis added.) 

For purposes of the MSJ, it matters not whether any particular diagnosis was “warranted.” 
Rather, the relevant question is what diagnosis actually was made. If no Kaiser physician 
identified in Harris the existence of a disorder characterized by lapses of consciousness (as that 
phrase is defined by 17 CCR § 2806), then no reporting requirement could exist – even if that 
diagnosis (or failure to diagnose) were negligent or incorrect.  

The Court reviews the evidence and determines whether there is a genuine dispute of fact 
regarding whether the reporting requirement was triggered; i.e. whether any Kaiser physician 
identified, in Harris, a medical condition involving a loss of consciousness or a marked reduction 
of alertness or responsiveness to external stimuli and the inability to perform one or more 
activities of daily living and the impairment of the sensory motor functions used to operate a 
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motor vehicle.  

Relevant Evidence 
Kaiser produced two witnesses for deposition in accordance with the Court’s order. No party has 
challenged the sufficiency of those witnesses or otherwise filed any motion in connection with 
the Kaiser Deposition. Plaintiffs filed a supplemental opposition, but the supplemental opposition 
does not discuss the Kaiser Deposition. Rather, it appears to be identical to the original 
opposition, other than the addition of a declaration from Dr. Sarah Cheyette (“Dr. Cheyette 
Declaration”). The memorandum of points and authorities supporting the supplemental 
opposition fails to discuss the Dr. Cheyette Declaration in any meaningful fashion or explain why 
it would require the Court to deny the MSJ. 

CCP § 437c(h) provides, in relevant part, as follows: 

If it appears from the affidavits submitted in opposition to a motion for summary 
judgment or summary adjudication or both that facts essential to justify opposition 
may exist but cannot, for reasons stated, then be presented, the court shall deny 
the motion, order a continuance to permit affidavits to be obtained or discovery to 
be had, or make any other order as may be just. 

Section 437c(h) requires that the “facts essential to justify opposition” which “cannot, for reasons 
stated, then be presented” be identified by the affidavits submitted in support of the opposition. 
The Court can then take appropriate action, including granting a continuance to permit those 
specific facts to be obtained, whether through affidavit or additional discovery. The opposition 
filed by Plaintiffs on January 5, 2016 provided a satisfactory explanation for why the Kaiser 
Deposition had not moved forward – why those facts “[could] not, for reasons stated, then be 
presented.” Neither the opposition nor any supporting declaration provided any such explanation 
with respect to an expert affidavit such as the one now offered by Dr. Cheyette.  

Apparently, Plaintiffs had retained new counsel shortly before opposing the MSJ. But that fact 
did (and does) nothing to explain why an expert had not been consulted and retained, or why an 
expert affidavit – more than two years into this case – had not or could not have been obtained 
in time to oppose the MSJ. Succinctly, Plaintiffs did not meet the requirements of CCP § 437c(h) 
with respect to an expert affidavit. As a result, the Court limited the supplemental opposition to a 
discussion of the Kaiser Deposition. Accordingly, the Court is inclined to disregard Dr. 
Cheyette’s Declaration in ruling on the MSJ. 

However, in the alternative, the Court has reviewed the supplemental opposition and finds no 
substantive argument has been presented that explains why the Dr. Cheyette Declaration 
requires the Court to deny the MSJ.  Dr. Cheyette Declaration appears to consist, substantially, 
of an improper legal conclusion.  

As set forth above, the relevant terms are defined by statute and/or regulation. So it is of no 
assistance to the Court when, for example, in ¶ 7 of her declaration, Dr. Cheyette lists some of 
the symptoms John Harris suffered from, and then concludes, without more, that those 
symptoms required a report to the local health officer. At most, the Court reads Dr. Cheyette’s 
Declaration to stand for the general proposition that Drs. Birdsong and Sawchuk should have 
diagnosed, in Harris, a disorder that would have triggered a reporting requirement. 

But even if they should have made such a diagnosis, that is irrelevant to the matter before the 
Court. The distinction is subtle, but it is crucial. The question is not whether Dr. Birdsong, Dr. 
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Sawchuk or any other Kaiser physician should have concluded that Harris suffered from a 
disorder that would have triggered a reporting requirement – as the Dr. Cheyette Declaration 
appears to state. The question is whether some Kaiser physician failed to fulfill his or her 
reporting obligation notwithstanding the fact that he or she had made a diagnosis of a disorder 
that would trigger the reporting requirement.  

Put another way, the rectitude of the diagnosis itself is not in question, only the actions following 
the diagnosis/examination. It is undisputed that no report under the relevant statute was made. 
It follows, then, that the MSJ must be denied if there is a factual dispute concerning whether a 
Kaiser physician actually made a diagnosis triggering a reporting requirement (as opposed to 
whether the physician should have made such a diagnosis); conversely, if the undisputed 
evidence shows that no Kaiser physician made a diagnosis triggering a reporting requirement, 
then the MSJ must be granted. 

As to Dr. Birdsong, exhibit B to the Niedermeyer Declaration – specifically, a progress note 
dated April 8, 2005 and bearing the bates number 00495 – indicates that Dr. Birdsong knew that 
Harris had a “longstanding seizure disorder (complex partial).” (Id.; Birdsong Dep. 8:6-16.) The 
progress note demonstrates that Dr. Birdsong made an “assessment” that Harris had a “seizure 
disorder.” (Ex. B, Doc. No. 00495.) 

In addition, Exhibit B demonstrates that Dr. Birdsong was told that Harris’s seizures “consist of a 
spacey feeling.” (Id.; Birdsong Dep. 9:4-8.)  

At deposition, Dr. Birdsong was asked if his assessment of Harris’s seizure disorder 
characterized it “one way or another.” Dr. Birdsong responded that he did not characterize it and 
“wanted to leave it open.” This was because Dr. Birdsong “didn’t feel that the diagnosis had 
been established entirely. So that’s one of the reasons [Dr. Birdsong] referred [Harris] to 
neurology.”  

Assuming, arguendo, that Dr. Birdsong’s knowledge and/or “assessment” of Harris’s 
“longstanding seizure disorder,” or his knowledge that Harris’s seizures “consist[ed] of a spacey 
feeling” amounted to a “diagnosis” within the meaning of HSC § 103900, 17 CCR § 2806(b) 
specifically states that a seizure disorder is not necessarily within the definition of a “disorder 
characterized by lapses in consciousness.” Neither Plaintiffs nor the Town identifies any other 
evidence from which the Court could conclude that Dr. Birdsong identified in Harris any 
“disorder characterized by lapses in consciousness” as that phrase is defined by 17 CCR § 
2806. 

The inquiry here is not what Dr. Birdsong should have discovered, identified, or diagnosed. It is 
whether there is any evidence that he identified in Harris any medical condition involving a loss 
of consciousness or a marked reduction of alertness or responsiveness to external stimuli and 
the inability to perform one or more activities of daily living and the impairment of the sensory 
motor functions used to operate a motor vehicle. There is no such evidence. A “spacey feeling” 
is not “the inability to perform one or more activities of daily living.” A “spacey feeling” is neither 
“a loss of consciousness,” nor is it “a marked reduction of alertness or responsiveness to 
external stimuli.” A “longstanding seizure disorder” also is not necessarily those things, as 
specifically stated by 17 CCR § 2806(b), and there is no evidence that it was in this case. 

As to Dr. Sawchuk, the evidence (again, from Exhibit B to the Niedermeyer Declaration) shows 
that Dr. Sawchuk was aware that: 
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• Harris had a six year history of seizures; 

• The seizures started with a “déjà vu” feeling; 

• During these seizures, Harris would zone out for a minute; 

• During these seizures, Harris was never unable to respond to important things in the 
environment; 

• During these seizures, Harris had trouble understanding exactly what people were 
saying to him or speaking thoroughly and clearly during these spells; 

• During some seizures, half of Harris’s body would have a tingling, numb feeling 

• During his encounter with Dr. Sawchuk, Harris was slow to understand and respond to 
Dr. Sawchuk’s questions, but never had any lapses in awareness observed by Dr. 
Sawchuk. 

(Ex. B, Doc. No. 00499, outpatient consultation dated April 18, 2005.) 

The outpatient consultation concluded with Dr. Sawchuk’s impression: “John Harris has what 
sounds like either simple partial or complex partial seizures. It does seem like his attention is 
somewhat impaired during these, but after several hundred of these over many years, despite 
having some while driving and at work, he does not seem to have had any accidents.” (Ex. B, 
Doc. No. 00500.) 

Dr. Sawchuk then indicated that he wanted to get additional information (by reviewing Harris’s 
prior medical records and by speaking to someone who had witnessed one of Harris’s 
episodes), and that he would “reserve my judgment based on the description of these events as 
to whether or not to file a Department of Motor Vehicles report.” (Ex. B, Doc. No. 00500.) 

An April 18, 2005 progress note indicates that Dr. Sawchuk reviewed Harris’s records from Dr. 
Nelson (apparently Harris’s prior physician), which indicated a normal EEG. Dr. Sawchuk 
followed up by speaking with Dr. Nelson, and was told that Dr. Nelson was unsure if Harris was 
having seizures or experienced any loss of consciousness with his spells. (Ex. B, Doc. No. 
00502.) 

An April 27, 2005 progress note indicates that Dr. Sawchuk spoke with Harris’s mother (who 
Harris had identified as a source of additional information concerning his spells). Harris’s mother 
reported that “during these episodes he [Harris] can always respond but response can be 
delayed.” According to Harris’s mother, his responses were “voluntary” and he “is ‘there’ at all 
times.” (Ex. B, Doc. No. 00504.) 

Dr. Sawchuk concluded that “the spells as described do not seem consistent with a seizure and 
I find no distinct spell of LOC [loss of consciousness].  Evaluation still underway.” (Ex. B, Doc. 
No. 00504.) 

At deposition, Dr. Sawchuk reiterated what was contained in the medical records referenced 
above. He testified that a description of Harris’s seizure disorder as “complex partial” was 
“contradicted” by Harris’s statement that the seizures included a “spacey feeling,” and that there 
was “no documentation of” Harris losing consciousness. (Sawcheck Dep. 12:3-10.) Based on 
what Harris’s mother told him, Dr. Sawchuk testified that he “didn’t see anything that looked like 
there was loss of consciousness or a lapse of consciousness.” (Sawchuk Dep. 44:22-25.) And 
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based on what Harris told him, Dr. Sawchuk concluded that Harris had not been unable to 
respond to important things in the environment during his episodes. (Sawchuk Dep. 51:14-
52:13.) 

In addition to Drs. Birdsong and Sawchuk, the Town argues that Dr. Thao Hong Phan and Dr. 
Scott Abramson gained knowledge that triggered a reporting requirement. Even assuming that 
what Drs. Phan and/or Abramson learned is relevant to the disposition of the MSJ (Kaiser 
argues it is not), there is no evidence that either Dr. Phan or Dr. Abramson had any reporting 
requirement under HSC § 103900. 

With respect to Dr. Phan, his “visit diagnosis” was “seizure disorder – primary.” (Ex. G to Marzan 
Decl., Doc. No. 10.) But Dr. Phan noted that Harris did not suffer from a loss of consciousness, 
and indicated that Harris needed to be referred to neurology for follow-up. (Ex. G to Marzan 
Decl., Doc. No. 11.) 

With respect to Dr. Abramson, he stated that Harris “never falls or passes out,” and that the 
spells “have occurred while [Harris was] driving and did not cause a problem.” (Ex. H to Marzan 
Decl., Doc. No. 19.) Dr. Abramson concluded that he was “not sure about these spells. They 
may be seizures.” (Id.) Dr. Abramson’s conclusion that the spells “did not cause a problem” 
while driving is not reconcilable with a conclusion that the spells were a medical condition that 
involved the impairment of the sensory motor functions necessary to operate a motor vehicle. 
(17 CCR § 2806(a)(3).) 

Conclusion 
There is no evidence, with respect to any of the four doctors (Drs. Birdsong, Sawchuk, Phan, 
and Abramson), that any “disorder characterized by lapses of consciousness,” as that term is 
defined in the relevant regulation, was identified in Harris. As a result, there is no triable issue of 
fact concerning a duty to report under HSC § 103900, and the Motion is therefore granted. 

Evidentiary Matters 
Plaintiffs’ counsel appears to attempt to make a request for judicial notice within his declaration 
submitted with the original opposition. This is improper. The request is denied. 

Accompanying the supplemental opposition is a request that the Court take judicial notice of 
HSC § 103900 and several of the regulations cited above. The Court need not take judicial 
notice of the existence or content of the laws of the State of California to rule on a law and 
motion matter; the laws of this State always are before the Court. The request is denied as 
unnecessary. 

The Town’s Objections to Kaiser’s Evidence 

Objections to the exhibits to UMF 2, 4, 5, 6, 8, 10, 12, 13, 15: Overruled. Drs. Birdsong and 
Sawchuk properly authenticated these materials during their depositions. In addition, Plaintiffs 
have put these same documents before the Court and the Town failed to object. 

Objection 14: Overruled. The statement is introduced for its effect on the listener, Dr. Sawchuk, 
not its truth. 

Kaiser’s Objections to the Town’s Evidence 

Objection 1: Sustained. Irrelevant. 
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Objection 2: Overruled. 

Objection 3: Overruled. 

Kaiser’s Objections to Plaintiffs’ Evidence 

Objection 1: Overruled. This is not an objection to any actual evidence, but an objection to the 
purported material fact. This is improper. The relevant statute speaks for itself. 

Objection 2: Overruled. This is not an objection to any actual evidence, but an objection to the 
purported material fact. This is improper. The relevant regulation speaks for itself. 

Objections 3-5: Sustained. Irrelevant. 

Kaiser’s Objections to the Supplemental Opposition 

Objection No. 1: Sustained. 

Objections 2-7: Overruled. These are not objections to any actual evidence, but objections to 
purported material facts, a statement in Plaintiffs’ memorandum of points and authorities, and 
Plaintiffs’ request for judicial notice. The purported material facts, statement in Plaintiffs’ 
memorandum of points and authorities, and request for judicial notice are not evidence and are 
therefore not subject to evidentiary objections. 
  
 3.  TIME:  8:30   CASE#: MSC13-01011 
CASE NAME: VIK VS. FORD MOTOR COMPANY 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY FORD MOTOR 
COMPANY 
* TENTATIVE RULING: * 
 
Defendant Ford Motor Company’s motion for summary judgment is denied.  Its motion for 
summary adjudication is granted as to the first through fifth causes of action and denied as to 
the sixth cause of action. 

Defendant’s requests and supplemental request for judicial notice of pleadings in this action are 
granted.  (Evid. Code §452(d).)  Plaintiffs’ requests for judicial notice of various complaints, 
orders, decisions and notice documents from other courts concerning particular Ford-engine-
related class actions are granted and the objections to those items (Defendant’s Objections 4 
and 9-19) are overruled.  The Court declines to rule on the remaining evidentiary objections, as 
the Court does not deem any of the challenged evidence to be material to the motion.  (Code 
Civ. Proc. §473c(q).)  

I. Background 

 A. Notice Issues 

Defendant moves for summary judgment/adjudication citing to the First Amended Complaint.  
But the operative pleading is the Second Amended Complaint (2AC). In reply, defendant 
provides a declaration explaining the issue (service of the 2AC during prior counsel’s handling of 
the matter) and appending the 2AC.  (See generally, Declaration of Jonathan Shugart.) The 
causes of action are the same as between the two pleadings, with minor differences in dates.  
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The notice generally stated that it based upon the pleadings and records on file, which would 
include the 2AC (see Code Civ. Proc. §1010), plaintiffs’ opposition does not challenge notice, 
and there is no prejudice.  Accordingly, the court considers the motion on its merits as to the 
claims in the 2AC. 

 B. Factual Background 

Plaintiffs Kelly and Diane Vik filed the instant complaint on May 10, 2013.  They purchased a 
new 2005 Ford F-350 pickup truck on December 24, 2004.  In July, 2008, the charge air filter 
blew, the check engine light came on, and the vehicle lost power.  (Defendants’ Undisputed 
Material Facts [“DUMF”] 2, and Plaintiffs’ response.)  Kelly Vik called the Ford dealership that 
month, noting that he had already taken the car in four times.  (DUMF 3.)  Defendants contend 
that by this point, plaintiffs already felt there had been too many repairs; plaintiffs contend that 
they still thought the vehicle could be fixed and were told it was fixed with each repair.  (DUMF 
5, and Plaintiffs’ response.)  The parties do not dispute that in July of 2008, Kelly Vik heard from 
Ford staff that many of the vehicles with the 6.0-liter engines were experiencing similar defects.  
(DUMF 7.)   He thereafter researched the issue online, though there is a dispute as to whether 
that started in July, 2008 or just afterward, and what exactly the content of that research 
included at specific points in time.  (DUMF 8, and Plaintiffs’ response.)   

Plaintiffs’ complaint stated six causes of action: the first four were for fraud-based claims of 
misrepresentation and concealment, the fifth for violation of the Consumers Legal Remedies 
Act, and the sixth for violations of the express and implied warranty provisions of the Song-
Beverly act.  The implied warranty allegations in the sixth cause of action were stricken without 
leave to amend in October, 2013.   

Defendant brings this motion to attack all remaining causes of action on statute of limitations 
grounds.  Separately, defendant claims that the misrepresentation-based claims in the first, 
second, fourth and fifth causes of action each fail for want of admissible evidence of any 
misrepresentation. Similarly, the third and fifth causes of action for concealment and violations 
of the Consumers Legal Remedies Act fail for lack of a duty to disclose.  Lastly, defendant 
challenges the first five causes of action as barred by the economic loss rule. 

II. Standard 

Code of Civil Procedure section 437c(p)(2) states in part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action.  Once the defendant or 
cross-defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
that cause of action or a defense thereto.   

“In reviewing the evidence, [the courts] strictly construe the moving party’s evidence and 
liberally construe the opposing party’s . . . .”  (Herberg v. California Institute of the Arts (2002) 
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101 Cal.App.4th 142, 148.)  Doubts about the propriety of summary judgment are generally 
resolved against granting the motion.  (Scalf v. D. B. Log Homes, Inc. (2005) 128 Cal.App.4th 
1510, 1519.)  

III. Ruling on Motion for Summary Judgment/Adjudication 

A. Statutes of limitation bar the first through fifth causes of action based on the 
accrual date alleged in Plaintiffs’ 2AC.  

 

Plaintiffs’ fraud and concealment-based claims, as well as their CLRA claim, are subject to a 
three-year limitation period.  (See Code Civ. Proc. §338; Civ. Code 1783; Broberg v. The 
Guardian Life Ins. Co. of America (2009) 171 Cal.App.4th 912, 920 [“The limitations period for 
… fraud and negligent misrepresentation claims is three years.”].)  Because the claims accrued 
37 months before filing and cannot be tolled, they are time-barred. 

1. Plaintiffs’ claims accrued on April 5, 2010. 
 

The 2AC facially discloses the statute of limitations problem:  The original complaint was filed on 
May 10, 2013, but the original vehicle purchase occurred on December 24, 2004.  Among 
plaintiffs’ contentions is that triable issues of material fact exist as to when their claim accrued.  
But this contradicts the 2AC, wherein they specifically plead an accrual date of April 5, 2010.  
(2AC, ¶ 37.)  This is more than three years before May 10, 2013.  Paragraph 37 reads in 
pertinent part: 

It was not until … April 5, 2010, that Plaintiff discovered, or reasonably could 
have discovered, that Ford’s previous repairs to the engine during the express 
warranty period had failed to conform Plaintiff’s [sic] vehicle to the express 
warranty.  On that date, Plaintiff [sic] first discovered that Ford had 
misrepresented the engine quality and its ability to maintain the vehicle under 
warranty …  

Admissions of material facts made in an opposing party's pleadings are binding on that party as 
“judicial admissions.” They are conclusive concessions of the truth of those matters, are 
effectively removed as issues from the litigation, and may not be contradicted by the party 
whose pleadings are used against him or her.  (Valerio v. Andrew Youngquist Construction 
(2002) 103 Cal.App.4th 1264, 1271; St. Paul Mercury Ins. Co. v. Frontier Pac. Ins. Co. (2003) 
111 Cal.App.4th 1234, 1248.)  Applied here, plaintiffs’ claims cannot accrue after April 5, 2010, 
the date on which plaintiffs plead actual accrual.   

 2. Tolling doctrines cannot save Plaintiffs’ claims. 

Plaintiffs argue that several different doctrines allow for tolling of their claims.  These arguments 
are unpersuasive. 
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   a. Plaintiffs cannot benefit from either the discovery rule or   
    equitable tolling.  

First, the discovery rule cannot toll the statutes at any time after April 5, 2010, because plaintiffs 
plead that to be the date of discovery.  (2AC, ¶37.)  Nor would equitable estoppel apply to toll 
the statutes.  That doctrine requires good faith and reasonable conduct by the plaintiff in filing 
the claim, as well as plaintiff’s ignorance of the true facts.  (McDonald v. Antelope Valley 
Community College District (2008) 45 Cal.4th 88, 102; Hydro-Mill Co., Inc. v. Hayward, Tilton & 
Rolapp Ins. Association, Inc. (2004) 115 Cal.App.4th 1145, 1164.)  Plaintiffs specifically plead 
awareness of the problems with the vehicle in April, 2010, so equitable tolling cannot save their 
claim. 

   b. American Pipe tolling does not apply.  

Additionally, plaintiffs are not entitled to tolling under American Pipe and Construction Co. v. 
Utah (1974) 414 U.S. 538, 553 (holding that commencement of original class action tolls statute 
for putative class members who move to intervene after denial of certification).  American Pipe 
is a federal rule inapplicable to state law claims.  (See Centaur Classic Convertible Arbitrage 
Fund Ltd. v. Countrywide Financial Group (C.D. Cal. 2011) 878 F.Supp.2d 1009, 1017.)  
Moreover, the California Supreme Court has not adopted this cross-jurisdictional tolling 
argument, whereby filing of a federal class action would toll a state-law claim.  (Clemens v. 
DaimlerChrysler (9th Cir. 2008) 534 F.3d 1017, 1025; see Jolly v. Eli Lilly & Co. (1998) 44 
Cal.3d 1103, 1118-1120.)   

At least two Court of Appeal decisions applied such a tolling rule.  Falk v. Children's Hospital 
Los Angeles (2015) 237 Cal.App.4th 1454, 1466 permitted tolling in the context of wage and 
hour litigation, subject to the American Pipe policy considerations of efficiency and economy in 
class litigation and effectuation of the purpose of the statute of limitations to protect defendant 
from unfair claims.  But Falk did not concern extra-jurisdictional class actions; they were all in 
California.  (Id. at 1457, 1460.)  San Francisco Unified School Dist. v. W.R. Grace & Co. (1995) 
37 Cal.App.4th 1318, 1339, permitted cross-jurisdictional American Pipe tolling because there  
were “no individual plaintiffs whose medical histories raise different issues ….” 

A consideration in applying American Pipe is that – to properly put a defendant on notice that 
tolling may apply – the claims must concern the same “evidence, memories and witnesses as 
the subject matter of the original class suit, and the defendant will not be prejudiced by later 
intervention.” (Falk, supra.)  Thus, extra-jurisdictional tolling can only apply where the claims in 
the class action and individual action were similar enough to provide sufficient notice to the 
defendant, and there are no problematic individualized issues. (See San Francisco Unified, 
supra.)  Here, plaintiffs’ fraud-related claims would involve individual representations, related 
individualized elements of reliance, and finally individual histories of repairs, contradicting the 
rules that would justify applying American Pipe tolling even under those rare cases that have 
done so. 

 B. Plaintiffs’ sixth cause of action is not time-barred.  
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Unlike the first five causes of action, plaintiffs’ express and implied warranty claims under the 
Song-Beverly Act are subject to a four-year statute of limitations under California Uniform 
Commercial Code section 2725(2).  (See Krieger v. Nick Alexander Imports, Inc. (1991) 234 
Cal.App.3d 205, 213-215.)  Thus, this action, filed in May of 2013, would be timely even given 
the accrual date of April, 2010.  Moreover, the warranty claims raise unique issues concerning 
the effect of repairs undertaken during the warranty period on the accrual of a claim.  (See id. at 
218-219.)   The question is whether the undisputed facts show that plaintiffs were on notice of 
their claims even earlier than their pled accrual date – such as July of 2008, as defendant 
contends. 

“A plaintiff must bring a claim within the limitations period after accrual of the cause of action.”  
(Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 806.)  “Generally speaking, a cause 
of action accrues at ‘the time when the cause of action is complete with all of its 
elements.’[Citations omitted.]”  (Id. at pp. 806-807; see Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 
1103, 1110-1111.)  An exception to this is the discovery rule, which postpones accrual of a 
cause of action “until the plaintiff discovers, or has reason to discover, the cause of action.” Id. 
at p. 807.   This means that a plaintiff has reason to suspect a factual basis for its elements, or 
in other words, “suspicion of one or more of the elements of a cause of action, coupled with 
knowledge of any remaining elements, will generally trigger the statute of limitations period.”  Id.  
Discovery can be determined as a matter of law where “reasonable minds can draw only one 
conclusion from the facts presented….”  (E-Fab, Inc. v. Accountants, Inc. Services (2007) 153 
Cal.App.4th 1308, 1320; see Jolly, supra at 1112.) 

A breach of express warranty cause of action accrues only after a manufacturer has been 
provided a reasonable number of opportunities to repair the vehicle.  (Krieger, supra, at 218-
219; Civ. Code, §1793.2(d)(1) and (e)(1); Com. Code, §2725(2).)  What constitutes a 
reasonable number of repair attempts is a question of fact, save that one attempt is not 
sufficient: 

A trier of fact might determine that two or three or more attempts were 
reasonable under the circumstances of a case or were unreasonable under those 
circumstances. A single attempt does not meet the statutory threshold, so that 
there is no need for a trier of fact to determine its reasonableness.  

(Silvio v. Ford Motor Co. (2003) 109 Cal.App.4th 1205, 1208-1209.)  “The statutory presumption 
aids a car owner in establishing when he or she has made a reasonable number of attempts to 
repair the vehicle.  But it does not preclude an earlier date.”  (Krieger, supra at p. 218.)  

Defendant argues that the latest date plaintiffs’ claim for breach of express warranty under the 
Song-Beverly Act could have accrued was July of 2008, when Kelly Vik took the vehicle in for 
repairs for a fifth time, began researching its problems online, and told defendants’ Customer 
Resource Center that the vehicle was fine despite having ongoing problems.  (See Defendants’ 
Undisputed Material Facts [“DUMF”] 4-9.)  Plaintiffs contend that a trier of fact could find accrual 
occurred later, for example in November of 2009 when they elected to stop taking the vehicle 
back for repairs. 
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Plaintiffs have raised a triable issue of material fact as to when his claim for breach of express 
warranty under the Song-Beverly Act accrued.  Plaintiffs’ repeatedly bringing a car in for repairs 
is inconsistent with a finding that they had given up hope or believed the truck could not be 
made to conform to the warranty.  Plaintiffs had a 5 year/100,000 mile warranty on the engine, 
which barring high mileage (unlikely given that mileage was only in the 20,000 range in 2008) 
would run through December of 2009.  (Plaintiffs’ Material Facts [“PMF”] 116.)  They returned 
multiple times during the warranty period and tests after the repairs showed the car tested as 
“ok,” “pass,” or “within specifications.”  (See PMF 142-144.)  The Court cannot say that the only 
reasonable conclusion from these facts is that plaintiffs’ claim accrued in 2008, as opposed to, 
e.g., 2010 as pled.  (See Jolly, 44 Cal.3d at 1110-1111.) 

Accordingly, the motion for summary judgment is denied because triable issues of fact exist as 
to the accrual date for the sixth cause of action.  Summary adjudication is granted as to the first 
through fifth causes of action which are barred by statutes of limitation, and denied as to the 
sixth cause of action. 
  
 4.  TIME:  8:30   CASE#: MSC13-01022 
CASE NAME: FAHMIE VS FORD MOTORS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY FORD MOTOR 
COMPANY 
* TENTATIVE RULING: * 
 
Defendant Ford Motor Company’s motion for summary judgment is denied. 

Defendant’s requests for judicial notice of pleadings in this action are granted.  (Evid. Code 
§452(d).)  Plaintiff’s requests for judicial notice of various documents from other courts 
concerning particular Ford-engine-related class actions are denied as irrelevant to this Court’s 
decision.  (See People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal. 4th 415, 422, fn 
2.)  The Court declines to rule on the evidentiary objections, as the Court does not deem any of 
the challenged evidence to be material to the motion.  (Code Civ. Proc. §473c(q).)  

I. Background 

Defendant brings this motion on seven issues of material fact.  The parties do not dispute that 
Plaintiff Norman Fahmie purchased a 2006 Ford F-350 pickup truck on March 21, 2006 from 
Hilltop Ford in Richmond, California.  (Defendant’s Undisputed Material Facts [“DUMF”] 1.)  On 
either December 19, 2008, or December 23, 2008 (the parties dispute the exact date the 
difference is immaterial), when the vehicle odometer read approximately 50,537 miles, plaintiff 
returned to Hilltop Ford complaining of a no-start, check-engine light, and white smoke.  (See 
DUMF 2 and response.) That day, he told Hilltop Ford personnel that he was concerned as he 
was consistently having the same problems with the vehicle. Plaintiff claims that staff at Hilltop 
told him the problem could be resolved by using fuel injector cleaner.  (See DUMF 3 and 
response.)   

Plaintiff returned to Hilltop on March 5, 2009, due to a check-engine light.  Defendant claims that 
on that date plaintiff stated that he was concerned and frustrated as he was experiencing many 
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problems with the vehicle.  Plaintiff disputes this, conceding that he had conversations with 
Hilltop personnel about his issues with the vehicle, but contending that staff once again told him 
to use the fuel injector cleaner and he put his faith in that information.  (Compare DUMF 5 and 
response.) 

Plaintiff’s facts represent that there were a series of additional repairs:  September 4, 2007 (oil 
leak); July 21, 2008 (vehicle surge and stall); December 16, 2008 (diagnostics subsequent to 
power loss issues); March 25, 2009 (lack of power and check engine light); April 9, 2009 
(difficult to control); December 18, 2009 (check-engine light); December 31, 2009 (engine 
running rough in cold weather); February 14, 2011 (lack of power and black smoke from 
exhaust).  (Plaintiff’s Material Facts [“PMF”] 33-40.)  

The parties do not dispute that from the time he purchase the vehicle in 2006, plaintiff felt 
deprived of its use, as he could not go to social events involving classic cars because he could 
not use the vehicle to tow cars to those events.  He missed four or five such events each year 
he owned the vehicle from 2006-2011, and never used the vehicle for towing out of fear it would 
break down.  (DUMF 6.) 

Plaintiff’s original complaint had six causes of action: four fraud-related claims, a claim for 
violation of the Consumers Legal Remedies Act, and finally a claim for violations of the express 
and implied warranty provisions of the Song-Beverly Act.  Demurrers to the first five causes of 
action were previously sustained without leave to amend.  Thus, this motion attacks the only 
remaining claim for breach of warranty, and does so on the basis that the claim is time-barred. 

II. Standard 

Code of Civil Procedure section 437c(p)(2) states in part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action.  Once the defendant or 
cross-defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
that cause of action or a defense thereto.   

“In reviewing the evidence, [the courts] strictly construe the moving party’s evidence and 
liberally construe the opposing party’s . . . .”  (Herberg v. California Institute of the Arts (2002) 
101 Cal.App.4th 142, 148.)  Doubts about the propriety of summary judgment are generally 
resolved against granting the motion.  (Scalf v. D. B. Log Homes, Inc. (2005) 128 Cal.App.4th 
1510, 1519.)  

III. Ruling on Motion for Summary Judgment 
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Defendant moves for summary judgment on the ground that both plaintiff’s express and implied 
warranty claims under the Song-Beverly Act are barred by the four-year statute of limitations 
under California Uniform Commercial Code section 2725(2).  

“A plaintiff must bring a claim within the limitations period after accrual of the cause of action.”  
(Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 806.)  “Generally speaking, a cause 
of action accrues at ‘the time when the cause of action is complete with all of its 
elements.’[Citations omitted.]”  (Id. at pp. 806-807; see Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 
1103, 1110-1111.)  An exception to this is the discovery rule, which postpones accrual of a 
cause of action “until the plaintiff discovers, or has reason to discover, the cause of action.” Id. 
at p. 807.   This means that a plaintiff has reason to suspect a factual basis for its elements, or 
in other words, “suspicion of one or more of the elements of a cause of action, coupled with 
knowledge of any remaining elements, will generally trigger the statute of limitations period.”  Id.  
Discovery can be determined as a matter of law where “reasonable minds can draw only one 
conclusion from the facts presented….”  (E-Fab, Inc. v. Accountants, Inc. Services (2007) 153 
Cal.App.4th 1308, 1320; see Jolly, supra at 1112.) 

A. Express Warranty Claims  
 

Claims for breach of express warranty under the Song-Beverly Act are subject to the four-year 
statute of limitations in California Uniform Commercial Code section 2725.  (Krieger v. Nick 
Alexander Imports, Inc. (1991) 234 Cal.App.3d 205, 213-215.)  A breach of express warranty 
cause of action accrues only after a manufacturer has been provided a reasonable number of 
opportunities to repair the vehicle.  (Id. at pp. 218-219; Civ. Code, §1793.2(d)(1) and (e)(1); 
Com. Code, §2725(2).) What constitutes a reasonable number of repair attempts is a question 
of fact, save that providing a manufacturer only one attempt is not sufficient: 

A trier of fact might determine that two or three or more attempts were 
reasonable under the circumstances of a case or were unreasonable under those 
circumstances. A single attempt does not meet the statutory threshold, so that 
there is no need for a trier of fact to determine its reasonableness.  

(Silvio v. Ford Motor Co. (2003) 109 Cal.App.4th 1205, 1208-1209.)  “The statutory presumption 
aids a car owner in establishing when he or she has made a reasonable number of attempts to 
repair the vehicle.  But it does not preclude an earlier date.”  (Krieger, supra at 218.)  

Defendant argues that the latest date plaintiff’s claim for breach of express warranty under the 
Song-Beverly Act could have accrued was March 25, 2009, given the multiple repairs.  
Moreover, plaintiff alleges that he had problems with the truck as early as 27,000 miles, and felt 
he was deprived of its use since purchase since he could not tow cars with the truck.  Plaintiff 
contends accrual was no sooner than his March 20, 2011, repair, when a mechanic first told him 
that the turbo on his own truck went out and that this was a common problem.  (PMF 49.)  

Plaintiff has raised a triable issue of material fact as to when his claim for breach of express 
warranty under the Song-Beverly Act accrued.  What constitutes a reasonable number of repair 
attempts to determine accrual of this claim is typically an issue of fact.  Here, plaintiff’s 
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repeatedly bringing a car in for repairs through 2011 is inconsistent with a finding that he had 
given up hope or believed the truck could not be made to conform to the warranty.  Plaintiff had 
a 5 year/100,000 mile warranty on the engine, which barring high mileage would run through 
March of 2011.  (PMF 8.)  Although plaintiff testified to feeling deprived of the truck’s use since 
2006 and missed car shows multiple times through 2011, his testimony and subsequent return 
for repairs does not show that he determined that Ford was unable to repair his vehicle.  He 
returned multiple times during the warranty period and tests after the repairs showed the car 
tested as “OK” or “PASS.”  (See PMF 33-36, 39-40.)  The Court cannot say that the only 
reasonable conclusion from these facts is that plaintiff’s claim accrued in 2009, as opposed to 
2011 or some other date.  (See Jolly, 44 Cal.3d at 1110-1111.) 

B. Implied Warranty Claims 
Though the implied warranty claims under Song-Beverly may have different rules for accrual, 
see, e.g., Cardinal Health 301, Inc. v. Tyco Electronics Corp. (2008) 169 Cal.App.4th 116, 134, 
a motion for summary judgment will only be granted where no triable issue exists as to any 
material fact.  (Code Civ. Proc. 437c(c).)  Thus, the Court does not reach the issue of whether 
the implied warranty claims would be subject to summary disposition. 

Finally, because there are triable issues of material fact as to whether plaintiff’s claim accrued in 
2009 based on the warranty repairs, the Court need not reach the separate tolling arguments. 

Defendant’s motion for summary judgment is denied 
  
 5.  TIME:  8:30   CASE#: MSC13-01668 
CASE NAME: MUHAMMAD VS. CHEVRON OIL, INC 
HEARING ON MOTION TO/FOR ORDER GRANTING REQUEST FOR DEFAULT 
JUDGMENT FILED BY JAMES KARIM MUHAMMAD 
* TENTATIVE RULING: * 
 
Mr. Muhammad has asked for a default to be entered against Chevron on multiple prior 
occasions. Each time, the Court ruled that the entry of a default against Chevron was not 
warranted. Most recently, the Court declined to enter a default against Chevron in connection 
with Mr. Muhammad’s motion, which was heard on December 19, 2015. 

Because the motion presently before the Court again asks for a default, the Court understands 
that Mr. Muhammad is asking the Court to revisit and reconsider its prior ruling. 

The motion is denied. The Court may not entertain a party’s motion for reconsideration unless 
there has been a showing of new or different facts, new or different law, or new or different 
circumstances. Le Francois v. Goel (2005) 35 Cal.4th 1094, 1101-1104; Code of Civil Procedure 
§ 1008(e). Mr. Muhammad has not identified any new or different facts, law, or circumstances. 
The Court has likewise not found any new or different facts, law, or circumstances that would 
warrant reconsidering the prior orders denying an entry of default against Chevron. 

The Court does not wish for Mr. Muhammad to expend time or resources repeatedly filing 
motions that will not be granted. The Court has carefully examined the file in this matter to make 
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sure that not entering a default against Chevron was proper. The Court finds that it was. The 
Court’s conclusion in this regard will not change absent new facts, law, or circumstances. 

 

  
 6.  TIME:  8:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY BRIAN FAVRO 
* TENTATIVE RULING: * 
 
Pursuant to a stipulation of the parties, the hearing on the MSJ is continued to June 16, 2016. 

  
 7.  TIME:  8:30   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to June 16, 2016. 

  
 8.  TIME:  8:30   CASE#: MSC14-01996 
CASE NAME: CHARLES HOLLANDER VS. COMCAST 
HEARING ON MOTION TO/FOR SANCTIONS FILED BY COMCAST CABLE 
COMMUNICATIONS MANAGEMENT, 
* TENTATIVE RULING: * 
 
Comcast contends that the plaintiffs in this case have failed to abide by the Court’s December 
29, 2015 order, which compelled plaintiffs to comply fully with Comcast’s earlier written 
discovery (“December 2015 Order”). 

Comcast’s motion relates to the following ten plaintiffs: Gregory Stewart, Lawrence Bains, 
Esteban Alejandrez, Dana Todd, Victor Sanchez, James Dillard, Corey Orlando Johnson, Tony 
Klemer, David Simmons, and Kristopher McCullough. 

A request for dismissal with respect to Mr. Simmons was filed on April 28, 2016. As a result, the 
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motion is denied as moot as concerning Mr. Simmons. 

With respect to Mr. Alejandrez, the motion is denied. However, plaintiffs’ counsel filed a motion 
to be relieved as counsel on April 28, 2016. That motion indicates that Mr. Alejandrez has been 
unresponsive to counsel. The Court notes that Mr. Alejandrez has not complied with any of the 
requirements of the December 2015 Order, and there is nothing to suggest he has made any 
effort to do so.  

Given that Mr. Alejandrez has not complied with any of his discovery obligations despite being 
ordered to do so and the Court issuing monetary sanctions, and has not responded to counsel’s 
efforts to contact him, it appears that Mr. Alejandrez is no longer interested in pursuing his claim 
against Comcast. It further appears that no lesser sanction would compel Mr. Alejandrez to 
comply with his discovery obligations. As a result, the Court hereby issues an order to show 
cause for why a terminating sanction should not issue, and to further show cause for why Mr. 
Alejandrez’s claims should not be dismissed with prejudice. The order to show cause is set for 
hearing in Department 17, at 8:30 a.m. on August 18, 2016. Plaintiffs’ counsel shall attempt to 
contact Mr. Alejandrez at his last known telephone number and last known e-mail address on or 
before May 31, 2016, to advise him of this order, and shall file with the Court a declaration 
describing the efforts made in that regard on or before June 2, 2016. In addition, plaintiffs’ 
counsel shall serve a copy of this order on Mr. Alejandrez at his last known address via first 
class U.S. mail, and shall file with the Court a proof of service indicating such service on or 
before June 15, 2016.  

The Court addresses the issues raised by the motion in turn. 

Timeframe 

In opposition, plaintiffs contend that “the relevant claims period in this case is from 2004 to 
2009.” (E.g., Opp. 1:6-7; 6:22; 8:23.) It is evident from the papers that Comcast believes 
plaintiffs were seeking relief up to the present. The Court takes no position on that dispute, as it 
is not presently before the Court. However, the Court notes here that plaintiffs will be held to 
their representation. If plaintiffs intend to seek relief only with respect to that timeframe, then 
they need only produce documents and provide information concerning that timeframe. If, 
however, plaintiffs (or any of them) intend to seek relief outside that period, then they must 
respond to discovery accordingly. 

Privilege Log 

It appears that the only documents being withheld on the basis of any privilege are what the 
Court has loosely been referring to as the “solicitation letters.” It is true that the specific 
document requests that sought the “solicitation letters” were not before the Court in December 
2015. No motion to compel a further response to those specific document requests has been 
filed.  

Such a motion must be filed, and the issue briefed and properly placed before the Court before 
any order may issue. 

Verified Interrogatory Responses 

The December 2015 Order required plaintiffs to verify their interrogatory responses. Comcast 
says Mr. Dillard has not done so. (Motion 2:7-10.) The opposition does not dispute this (see 
Opp. 6:12-25), and does not explain why Mr. Dillard has failed to comply with the December 
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2015 Order. 
Mr. Dillard shall verify his interrogatory responses, as the December 2015 Order required, on or 
before June 17, 2016. 

Responses to Interrogatories 2, 4, 6 

The motion indicates that Messrs. Bains, Dillard, Johnson, Klemer, McCullough, Sanchez, and 
Todd supplemented their responses to special interrogatories 2, 4, and 6 by merely citing to 
their deposition testimony.  

Plaintiffs respond that they provided specific page and line number references, and that no other 
information is available. This is sufficient to respond to an interrogatory. It is not necessary that 
plaintiffs restate their deposition testimony in response to an interrogatory response if there is no 
additional information to provide.  

Comcast does not argue that Messrs. Bains, Johnson, Klemer, McCullough, Sanchez, or Todd 
have failed to verify their interrogatory responses. As a result, there is no additional information 
for them to provide. As set forth above, Mr. Dillard shall verify his responses as the December 
2015 Order required. 

Supplemental Responses to Production Requests 1-6, 9-21, 24-26 

The opposition states that no plaintiff has any additional documents to produce in response to 
these requests. It also appears to concede that no plaintiff supplemented their responses to 
these requests. The December 2015 Order required a statement of reasonable diligence. 
However, the declarations attached to Mr. Terry’s declaration as exhibits 3 through 10 suffice as 
statements of reasonable diligence, as more fully discussed below. No more need be done. 

No diligent effort to locate/produce bank, social media and cell phone records 

Comcast contends that the efforts plaintiffs undertook to locate and produce documents 
responsive to production requests 8, 22, and 23 were deficient. The Court addresses these on 
an individual basis below. 

Sanchez 

Sanchez provides a declaration wherein he states, under penalty of perjury, that documents 
responsive to the relevant production requests do not exist. (Victor Sanchez Declaration; Ex. 3 
to Terry Decl.) No more can be required. However, to the extent he has not done so, Sanchez 
must provide Comcast with identifying information concerning his bank and cell phone provider 
so that Comcast may subpoena any records it wishes. 

Dillard 

Similarly, Dillard provides a declaration wherein he states, under penalty of perjury, that 
documents responsive to the relevant production requests do not exist. (Dillard Declaration; Ex. 
4 to Terry Decl.) No more can be required. However, to the extent he has not done so, Dillard 
must provide Comcast with identifying information concerning his bank and cell phone provider 
so that Comcast may subpoena any records it wishes. 

McCullough 

McCullough likewise provides a declaration wherein he states, under penalty of perjury, that 
documents responsive to the relevant production requests either do not exist, or, in the case of 
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social media posts, have been produced. (McCullough Declaration; Ex. 5 to Terry Decl.) No 
more can be required. However, to the extent he has not done so, McCullough must provide 
Comcast with identifying information concerning his bank and cell phone provider so that 
Comcast may subpoena any records it wishes. 

Stewart 

Stewart provides a declaration wherein he states, under penalty of perjury, that documents 
responsive to the relevant production requests have been produced, do not exist, or, in the case 
of his T-Mobile records, have been produced in part and cannot be obtained in part. (Stewart 
Declaration; Ex. 6 to Terry Decl.) No more can be required. However, to the extent he has not 
done so, Stewart must provide Comcast with identifying information concerning his bank and 
cell phone provider so that Comcast may subpoena any additional records it desires. 

Bains 

Bains provides a declaration wherein he states, under penalty of perjury, that documents 
responsive to the relevant production requests have been produced, do not exist, or cannot be 
obtained. (Bains Declaration; Ex. 7 to Terry Decl.) No more can be required. However, to the 
extent he has not done so, Bains must provide Comcast with identifying information concerning 
his bank and cell phone providers so that Comcast may subpoena any additional records it 
desires. 

Klemen 

Klemen provides a declaration wherein he states, under penalty of perjury, that documents 
responsive to the relevant production requests have been produced, do not exist, or cannot be 
obtained. (Klemen Declaration; Ex. 8 to Terry Decl.) No more can be required. However, to the 
extent he has not done so, Klemen must provide Comcast with identifying information 
concerning his bank and cell phone provider so that Comcast may subpoena any additional 
records it desires. 

Johnson 

Johnson provides a declaration wherein he states, under penalty of perjury, that documents 
responsive to the relevant production requests have been produced, do not exist, or cannot be 
obtained. (Johnson Declaration; Ex. 9 to Terry Decl.) No more can be required. However, to the 
extent he has not done so, Johnson must provide Comcast with identifying information 
concerning his bank and cell phone providers to that Comcast may subpoena any additional 
records it desires. 

Todd 

Todd provides a declaration wherein he states, under penalty of perjury, that documents 
responsive to the relevant production requests have been produced, do not exist, or cannot be 
obtained. (Todd Declaration; Ex. 10 to Terry Decl.) No more can be required. However, to the 
extent he has not done so, Todd must provide Comcast with identifying information concerning 
his bank and cell phone providers so that Comcast may subpoena any additional records it 
desires. 

Plaintiffs shall provide the identifying bank and cell phone information to Comcast on or before 
June 17, 2016. 
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Sanctions 

As set forth above, it appears that plaintiffs have complied, in essence, with the December 2015 
Order. However, they did so belatedly, and then only after Comcast was forced to expend the 
time and resources necessary to file another motion. For example, the declarations of the 
plaintiffs attached to Mr. Terry’s declaration (which suffice as statements of reasonable 
diligence) are dated late April. The December 2015 Order required compliance by January 
2016, and the motion was filed in March 2016. 

Comcast seeks sanctions of $11,025: $7,275 for meet-and-confer efforts and the preparation of 
the motion, and another $3,750 pertaining to the preparation of the reply and appearance at a 
hearing. Comcast also seeks a stay of the proceedings until plaintiffs comply. 

Plainly, a stay is not warranted. As set forth above, plaintiffs have now complied, in essence, 
with the December 2015 Order. 

With respect to monetary sanctions, the Court awards them in the amount of $3,000. The 
sanctions shall be paid on or before June 17, 2016. 
  
 9.  TIME:  8:30   CASE#: MSC15-00728 
CASE NAME: BATTA V PNC BANK 
SPECIAL SET HEARING ON: PRELIMINARY APPROVAL HEARING SET BY COURT 
* TENTATIVE RULING: * 
 
On a preliminary basis it appears that (i) the settlement is within the range of reasonableness, 
(ii) it could ultimately be given final approval, (iii) the settlement class ought to be conditionally 
certified, and (iv) the other part of the settlement seem to be in order.  

The parties shall appear. 

 
  
10.  TIME:  8:30   CASE#: MSC15-02051 
CASE NAME: VORISE VS. 24 HOUR FITNESS 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION ON INDIVIDUAL BASIS, 
DISMISS FILED BY 24 HOUR FITNESS USA, INC (DOING BUSINESS AS 
* TENTATIVE RULING: * 
 
The Court severs the Private Attorneys General Act waiver provision from the Dispute 
Resolution Agreement and grants defendant 24 Hour Fitness USA, Inc.’s motion to compel 
arbitration on an individual basis, dismiss putative class claims, and stay action pending 
arbitration.  

Plaintiff Justin Vorise’s motion to strike the January 12, 2016 declarations of Tania Vasquez and 
James Wiley is denied.  At the January 21, 2016 hearing, the Court granted plaintiff’s alternative 
request to conduct limited discovery on the arbitration issue and also allowed the parties 
additional time to file supplemental briefs.   

Defendant’s objections 1 through 13 are overruled. 
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I.  Background 

Defendant 24 Hour Fitness USA, Inc. employed plaintiff Justin Vorise as an hourly non-exempt 
front desk staff member from November 2012 to October 2014.   

In this action, plaintiff brings his claims as an individual, as a putative class representative 
seeking damages, and in a representative capacity under the Private Attorneys General Act 
(PAGA).  Plaintiff filed a complaint against defendant alleging causes of action for (1) failure to 
provide meal and rest periods; (2) failure to timely pay all final wages; (3) failure to provide 
accurate wage statements; (4) unfair competition; (5) civil penalties under the PAGA; and (6) 
civil penalties under PAGA.  

 

Defendant filed a motion to compel arbitration on an individual basis, dismiss putative class 
claims and stay action pending arbitration.  Plaintiff filed an opposition and defendant filed a 
reply.  

After defendant filed its reply, plaintiff moved to strike the declarations of Tania Vasquez 
(Vasquez) and James Wiley (Wiley) in support of defendant’s reply on the ground that these 
declarations were untimely.  Alternatively, plaintiff requested that the Court allow limited 
discovery on the arbitration issue and permit plaintiff to respond by way of both (1) a 
supplemental evidentiary showing and (2) supplemental legal argument.   

At the hearing on January 21, 2016, the Court granted plaintiff’s request to conduct limited 
discovery on the arbitration issue and also allowed the parties additional time to file 
supplemental briefs.  

On April 15, 2016, defendant filed a supplemental opening brief, plaintiff filed his supplemental 
opposition brief on April 25, 2016, and defendant filed a supplemental reply brief on May 2, 
2016. 

II. Plaintiff’s Individual Claims 

Defendant argues that plaintiff’s individual claims are subject to mandatory arbitration.  Plaintiff 
contends that defendant has not met its burden of proving the existence of a valid arbitration 
agreement.   

 1.  The Existence of an Arbitration Agreement 

“The petitioner bears the burden of proving the existence of a valid arbitration agreement by a 
preponderance of the evidence, while a party opposing the petition bears the burden of proving 
by a preponderance of the evidence any fact necessary to its defense.”  Ruiz v. Moss Bros. 
Auto Group, Inc. (2014) 232 Cal.App.4th 836, 842, citing Pinnacle Museum Tower Ass’n v. 
Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 236.  “The trial court sits as the 
trier of fact, weighing all the affidavits, declarations, and other documentary evidence, and any 
oral testimony the court may receive at its discretion, to reach a final determination.”  Ruiz, 
supra, 232 Cal.App.4th at p. 842, citing Engalla v. Permanente Medical Group, Inc. (1997) 15 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   05/12/16 

 
 

- 25 - 

Cal.4th 951, 972.  If the authenticity of an electronic signature is disputed, the moving party must 
establish that the signature is attributable to that person (that it was his act that caused the 
signature to be created) and this may be shown in any manner.  Ruiz, supra, 232 Cal.App.4th at 
pp. 843-844, citing Civ. Code, §1633.9.   

The parties disagree over whether plaintiff electronically signed the Dispute Resolution 
Agreement and the Dispute Resolution Agreement Opt-Out Information.   

Plaintiff argues that he never was provided with or signed the Dispute Resolution Agreement 
and the Dispute Resolution Agreement Opt-Out Information.  Essentially his argument is this:  
Plaintiff claims that he was not presented with the Dispute Resolution Agreement and the 
Dispute Resolution Agreement Opt-Out Information.  November 2012 was a busy month at the 
location where he completed onboarding and defendant was hiring a large number of new 
employees in connection with its move to the expanded facility.  The electronic signatures on 
the subject documents could have been placed there by a person other than himself, in part, 
because defendant’s computerized system does not require the user to re-enter any information 
to review or sign each document.  Plaintiff claims that he did not have exclusive control of the 
computer terminal he used to review and complete his paperwork during the onboarding 
process and that several of defendant’s employees took control of the computer terminal he 
used to complete onboarding 4 to 5 times during the onboarding process.  (See Vorise 
Declarations dated December 23, 2015, January 20, 2016 and April 25, 2016 and exhibits 
thereto; Exhibit 5 to Supplemental Declaration of Wiley dated April 14, 2016.)  Plaintiff also 
argues that the declaration of Julius Soriano is insufficient to support a finding that plaintiff was 
presented with or signed the Dispute Resolution Agreement.  Plaintiff contends that Vasquez’s 
testimony is not credible and that Wiley’s testimony is misleading.  

Defendant contends that plaintiff electronically signed the Dispute Resolution Agreement and 
the Dispute Resolution Agreement Opt-Out Information and that plaintiff’s evidence is not 
credible.  Defendant has submitted evidence describing the onboarding process and explaining 
that the onboarding system required new hires including plaintiff to complete certain designated 
steps, including electronically signing an arbitration agreement, in order to complete the 
onboarding process.  In addition, Vasquez claims that no one else used plaintiff’s computer 
during his onboarding.  (Julius Soriano Declaration dated November 25, 2015 and exhibits 
attached thereto; Wiley Declarations dated January 12, 2016 and April 14, 2016 and exhibits 
attached thereto; Vasquez Declarations dated January 12, 2016 and April 15, 2016 and exhibits 
attached thereto; Exhibit 2 to Declaration of Andrew Frederick.)   

The Court finds that defendant has met its burden of proving the existence of a valid arbitration 
agreement between plaintiff and defendant.  The operation and functionality of the onboarding 
system, the presence of plaintiff’s electronic signature on each of his onboarding documents 
and Vasquez’s testimony demonstrate that plaintiff reviewed, signed and thus agreed to the 
Dispute Resolution Agreement.  The parties have presented conflicting evidence as to whether 
defendant had exclusive control of the computer terminal he used to review and complete his 
paperwork during the onboarding process, but the Court finds that defendant has met its burden 
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of proving by a preponderance of the evidence that plaintiff electronically signed the Dispute 
Resolution Agreement and the Dispute Resolution Agreement Opt-Out Information.  

Defendant’s onboarding system is designed to ensure that new hires including plaintiff review, 
sign and submit all applicable documents.  The system requires the new hire to create a 
password to begin the onboarding process; the system shows documents like the Dispute 
Resolution Agreement and the Dispute Resolution Agreement Opt-Out Information three times, 
once at the review stage, a second time at the e-signature stage, and a third time when the new 
hire sees a single PDF with his e-signatures on the actual documents; the system requires the 
new hire to review all documents (including the Dispute Resolution Agreement and the Dispute 
Resolution Agreement Opt-Out Information) during the review stage; the system requires the 
new hire to re-enter his encrypted password before starting the e-signature step; the system 
provides a checklist of documents the new hire must sign at the e-signature step, including the 
Dispute Resolution Agreement and the Dispute Resolution Agreement Opt-Out Information; the 
system places a checkmark by the documents the new hire has signed to signal to the new hire 
which documents have been signed; the system presents the finalized documents with the new 
hire’s electronic signature in a single PDF for the new hire to review again before hitting the 
“submit all documents” button; and it permits the new hire to print out his e-signed documents.  

Defendant’s onboarding system presents all new hires in California with the same portfolio of 
documents—which includes the Dispute Resolution Agreement—in the same order and will not 
permit a new hire to complete the onboarding system until he or she has clicked to sign each 
document.  Plaintiff could not have completed the onboarding process unless he reviewed and 
clicked to sign the Dispute Resolution Agreement.  The only way plaintiff’s electronic signature 
could have been placed on the Dispute Resolution Agreement was by his using a unique login 
ID and password.  The password was encrypted and thus secure.  Only plaintiff knew his unique 
login ID and password and only plaintiff could have placed his electronic signature on the 
Dispute Resolution Agreement.  He admits to electronically signing the other documents such 
as a W-2 withholding form and a background check during the onboarding process on 
November 14, 2012.    

Plaintiff claims that during his onboarding process defendant’s employees took control of his 
computer to clock in, clock out and facilitate customer service, which meant that defendant’s 
employees had access to his paperwork.  However, Vasquez disputes this claim.  She states 
that no one else used his computer during his onboarding process.  Vasquez states that she 
observed plaintiff and two other new hires the entire time they were using the computers and at 
no point during plaintiff’s onboarding were all the computers in the onboarding area occupied.  
Vasquez states that any employee who may have needed to use a computer in the onboarding 
area had access to several other unoccupied computers and would not have needed to interrupt 
plaintiff.  She states that she did not observe anyone take control over the computer that plaintiff 
was using.   

Plaintiff claims that on 4 or 5 separate occasions, all 7 or 8 computers in the onboarding area 
were occupied, someone needed a computer and took control of plaintiff’s computer as opposed 
to other person’s computer.  Plaintiff claims that three interruptions occurred at the precise times 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   05/12/16 

 
 

- 27 - 

he was reviewing the Dispute Resolution Agreement and the Dispute Resolution Agreement 
Opt-Out Information.  On one occasion, plaintiff claims to have gone to the bathroom, on 
another instance he claims to have gone to drink water out of a water fountain in the gym, and 
he claims to have left the onboarding area on at least one additional occasion.  However, 
plaintiff fails to explain what he was doing or whether he was paying attention on the remaining 
1 or 2 occasions when defendant’s employees allegedly took over his computer.     

Plaintiff fails to explain whether he was aware of the checkmarks placed next to Dispute 
Resolution Agreement and Dispute Resolution Agreement Opt-Out Information while he was still 
reviewing the Rules and Acknowledgments screen.  Since the Dispute Resolution Agreement 
and Dispute Resolution Agreement Opt-Out Information were the first links on the page and 
immediately below the introductory paragraph on the Rules and Acknowledgments screen, it is 
more than likely that plaintiff would have seen these links.   

After entering his private password to begin the electronic signature step, plaintiff claims to have 
ignored the left-hand side of the screen which has a checklist of documents he needs to sign 
and which includes line items for “Arbitration Policy Opt Out” and “Arbitration of Disputes Policy.”   

Plaintiff seems to claim that at the precise moments the Dispute Resolution Agreement and the 
Dispute Resolution Agreement Opt-Out Information are presented for signature, the cursor was 
directly over the “click to sign” button and the interruptor inadvertently clicked the “click to sign” 
button.  Upon regaining control of his computer, plaintiff seems to have ignored the new 
checkmarks by the “Arbitration Policy Opt Out” and “Arbitration of Disputes Policy” line items.   

Plaintiff seems to claim that when he saw the screen with all his e-signed documents in a single 
PDF, the interruptor took over his computer, moved the cursor over the “submit all documents” 
button and inadvertently clicked the “submit all documents” button.   

Assuming arguendo defendant’s employees had used his computer during his onboarding 
process, plaintiff presented no evidence that any such person actually clicked to sign any 
documents on plaintiff’s behalf.  Moreover, plaintiff still would have reviewed and acknowledged 
the Dispute Resolution Agreement and Dispute Resolution Agreement Opt-Out Information at 
two different stages of the onboarding process.  If any employees had used plaintiff’s computer 
to clock in, clock out, and facilitate customer service, these tasks required the use of a different 
software and required such employees to open different windows/programs on the computer 
terminal.  Since the electronically signed documents are maintained by a third-party in the 
Document Center and not accessible or alterable by defendant, any suggestion that the Dispute 
Resolution Agreement was forged is unsupported. 

 2.  Unconscionability 

Plaintiff contends that the Dispute Resolution Agreement is unenforceable because it is 
unconscionable.   

The party asserting the defense of unconscionability bears the burden of proof.  Sanchez v. 
Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 911.  “[T]he doctrine of unconscionability has 
both a procedural and a substantive element, the former focusing on oppression or surprise due 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   05/12/16 

 
 

- 28 - 

to unequal bargaining power, the latter on overly harsh or one-sided results.”  Id. at p. 910.  
“Oppression occurs where a contract involves lack of negotiation and meaningful choice, and 
surprise occurs where the allegedly unconscionable provision is hidden within a prolix printed 
form.”  Pinnacle Museum Tower Assn., supra, 55 Cal.4th at p. 247.  “The procedural element of 
an unconscionable contract generally takes the form of a contract of adhesion, which, imposed 
and drafted by the party of superior bargaining strength, relegates to the subscribing party only 
the opportunity to adhere to the contract or reject it.”  Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 
1064, 1071. 

“‘“[Procedural and substantive unconscionability] must both be present in order for a court to 
exercise its discretion to refuse to enforce a contract or clause under the doctrine of 
unconscionability.”  [Citation.]  But they need not be present in the same degree. . . . [T]he more 
substantively oppressive the contract term, the less evidence of procedural unconscionability is 
required to come to the conclusion that the term is unenforceable, and vice versa.’ [Citation.]”  
Sanchez, supra, 61 Cal.4th at p. 910.      

“The unconscionability doctrine ensures that contracts [ ] do not impose terms that have been 
variously described as ‘overly harsh,’ [citation], ‘unduly oppressive,’ [citation], ‘so one-sided as 
to shock the conscience,’ [citation] or ‘unfairly one-sided.’ [citation].  All of these formulations 
point to the central idea that unconscionability doctrine is [ ] concerned [ ] with terms that are 
‘unreasonably favorable to the more powerful party.’ [citation].”  Id. at pp. 910-911.   

If the court finds that an agreement to arbitrate or any clause of such an agreement is 
unconscionable, the court may refuse to enforce the contract, or it may enforce the remainder of 
the contract without the unconscionable clause, or it may so limit the application of any 
unconscionable clause as to avoid any unconscionable result.  Civ. Code, §1670.5(a).   

First, plaintiff argues that the Dispute Resolution Agreement is procedurally unconscionable.  
Plaintiff argues that the option to opt out is illusory and that new hires were not permitted to 
decline arbitration during onboarding.  Plaintiff also argues that defendant rushed him through 
an hour-long onboarding process under conditions calculated to distract him from the existence 
of the complicated Dispute Resolution Agreement.  He says he completed the onboarding 
during the lunch rush in a noisy customer service area in which there was no wall or barrier 
separating the tables behind the check-in counter from the check-in counter, distracted by loud 
music playing on the exercise floor.  (Vorise Declarations dated December 23, 2015, January 
20, 2016 and April 25, 2016 and exhibits thereto; Supplemental Declaration of Wiley dated April 
14, 2016 and Exhibits attached thereto; Exhibits attached to Declaration of Keenan Klein dated 
April 25, 2016.)   

Defendant disputes plaintiff’s claim that the Dispute Resolution Agreement is procedurally 
unconscionable.  Defendant claims that it did not hide the existence of the Dispute Resolution 
Agreement and that the opt-out provision is not illusory.  Defendant presents its version of the 
circumstances under which the Dispute Resolution Agreement was signed.  Plaintiff was 
instructed in writing to take “all the time you need” to review and consider the documents 
including the Dispute Resolution Agreement.  Vasquez claims that she told plaintiff to take as 
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long as he needed and to ask questions.  Vasquez states that the room where plaintiff 
completed the onboarding process was closed-off from the general fitness club and not part of 
the customer service area and that plaintiff would not have been disturbed by any customers.  
Vasquez further states that any music from the main club areas that may have filtered into the 
room would have been at a low volume.  Vasquez states that she did not interrupt plaintiff to use 
his computer while he was completing the onboarding process, nor does she recall seeing 
anyone else do so.  (Wiley Declarations dated January 12, 2016 and April 14, 2016 and exhibits 
thereto; Vasquez Declarations dated January 12, 2016 and April 15, 2016 and exhibits attached 
thereto; Exhibit 2 attached to Frederick Declaration dated May 2, 2016.)   

The Court finds that defendant did not hide the existence of the Dispute Resolution Agreement.  
The Dispute Resolution Agreement and Dispute Resolution Agreement Opt-Out Information 
were presented to plaintiff as separate, stand-alone documents at least twice during the 
onboarding process.   

Contrary to plaintiff’s assertion, the opt-out provision is not illusory.  Plaintiff’s agreement to 
arbitration was not a condition of his employment.  The Dispute Resolution Agreement states, 
“Arbitration is not a mandatory condition of a Team Member’s employment at 24 Hour Fitness, 
and therefore a Team Member may submit a form stating that the Team Member wishes to opt 
out and not be subject to this Agreement.”  (Exhibit 1 attached to Vasquez Declaration dated 
January 12, 2016, Dispute Resolution Agreement, p. 4.)  Defendant also provided plaintiff with a 
one-page document, titled “Dispute Resolution Agreement Opt-Out Information,” informing him 
that he could opt out of the Dispute Resolution Agreement and explained how he could do so.  
Plaintiff could have printed out the Dispute Resolution Agreement and the Dispute Resolution 
Agreement Opt-Out Information to take home with him.  Assuming arguendo Vasquez 
discouraged him to print out the documents, he could have asked others for copies of the 
documents.  

At most, the Court finds a low level of procedural unconscionability exists and only because the 
scope of the Dispute Resolution Agreement is not easy for a layperson to understand fully, 
particularly when reading many documents in one sitting.  On the other hand, this Dispute 
Resolution Agreement is written in plain English and is more accessible than many that have 
been the subject of litigation.   

That leads to plaintiff’s argument that the Dispute Resolution Agreement is substantively 
unconscionable.   

Plaintiff first challenges the arbitration fees provision in the Dispute Resolution Agreement.  The 
Court finds that the arbitration fees provision is not substantively unconscionable. 

The arbitration fees provision in the Dispute Resolution Agreement states, “However, in all 
cases where required by law, 24 Hour Fitness will pay the Arbitrator’s and arbitration fees.  If 
under applicable law 24 Hour Fitness is not required to pay the Arbitrator’s and/or arbitration 
fees, such fee(s) will be apportioned as determined by the Arbitrator in accordance with 
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applicable law, and any disputes in that regard will be resolved by the Arbitrator.”  (Exhibit 1 to 
Vasquez Declaration dated January 12, 2016, Dispute Resolution Agreement, p. 4.)   

In Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, the California 
Supreme Court held that “when an employer imposes mandatory arbitration as a condition of 
employment, the arbitration agreement or arbitration process cannot generally require the 
employee to bear any type of expense that the employee would not be required to bear if he or 
she were free to bring the action in court.”  Id. at pp. 110-11.  

Plaintiff’s contention that the arbitration fees provision in the Dispute Resolution Agreement is 
substantively unconscionable under Armendariz is not persuasive.  The analysis in Armendariz 
seems inapplicable because the Armendariz court premised its analysis on mandatory 
employment arbitration agreements, which is not the case here because plaintiff had the 
opportunity to opt out.  As discussed above, plaintiff’s agreement to arbitration was not a 
condition of his employment.   

Even if Armendariz were applicable here, the arbitration fees provision appears to be lawful.  
The provision provides that “in all cases where required by law, 24 Hour Fitness will pay the 
Arbitrator’s and arbitration fees.”  Defendant therefore is required to bear any arbitration costs 
beyond those plaintiff would have to incur in court, which makes it consistent with the holding in 
Armendariz.   

Assuming arguendo the arbitration fees provision requires an arbitrator to apportion fees, there 
is no reason to expect a person serving as a neutral arbitrator would not be fair in apportioning 
fees.  Neutral arbitrators are charged with a general duty to uphold the integrity and fairness of 
the arbitration process by maintaining impartiality toward all participants in the arbitration at all 
times.  See Cal. Rules of Court, Ethics Standards for Neutral Arbitrators in Contractual 
Arbitration (Standards), Std. 5.   

Plaintiff next challenges the PAGA waiver.  Plaintiff further argues that the Dispute Resolution 
Agreement cannot be enforced by severing this provision. 

Trial courts have some discretion as to whether to sever or restrict the unconscionable provision 
or whether to refuse to enforce the entire agreement.  Armendariz, supra, 24 Cal.4th at p. 122; 
Civ. Code, §1670.5(a).  If the central purpose of the contract is permeated or tainted with 
unconscionability or illegality, then the contract as a whole cannot be enforced.  If on the other 
hand, the unconscionability or illegality is collateral to the main purpose of the contract, and the 
offending provisions can be excised from the contract by means of severance or limitation, then 
the remainder of the contract can be enforced.  Armendariz, supra, 24 Cal.4th at pp. 122-124.   

In Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, the California 
Supreme Court held that PAGA waivers are unenforceable.  Id. at pp. 383-384.  However, 
plaintiff’s argument that the PAGA waiver provision makes the Dispute Resolution Agreement 
unenforceable is inconsistent with Iskanian.  The California Supreme Court found that even 
though the PAGA waiver in the arbitration agreement in that case was not enforceable the 
agreement was otherwise enforceable.  Iskanian, supra, 59 Cal.4th at p. 391.  Here, the PAGA 
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waiver provision in the Dispute Resolution Agreement is unenforceable, but the Dispute 
Resolution Agreement expressly provides for severance of the PAGA waiver provision.   

Therefore, the Court severs the PAGA waiver provision from the Dispute Resolution Agreement 
pursuant to Civil Code section 1670.5.   

III.  Plaintiff’s Class Claims 

Defendant contends that the Dispute Resolution Agreement’s class action waiver is enforceable 
under the Federal Arbitration Act (FAA) and so the putative class claims must be dismissed.  
Defendant’s contention is correct. 

In Gentry v. Superior Court (2007) 42 Cal.4th 443, the California Supreme Court held that class 
action waivers are unenforceable in wage and hour cases if the trial court finds that a class 
action would be more effective in vindicating the employees’ statutory rights.  In Stolt-Nielsen, 
S.A. v. AnimalFeeds International Corp. (2010) 559 U.S. 662, the U.S. Supreme Court held that 
a party may not be compelled under the FAA to submit to class action arbitration of wage and 
hour claims unless the parties have affirmatively agreed to it.  Id. at p. 664.  In AT&T Mobility 
LLC v. Concepcion (2011) 563 U.S. 333, the United States Supreme Court held that class 
proceedings interfere with fundamental attributes of arbitration and thus are inconsistent with the 
FAA.  Id. at pp. 348, 352.  In Iskanian, supra, 59 Cal.4th 348, the California Supreme Court held 
that under Concepcion, the FAA preempted Gentry’s rule.  Id. at p. 366.   

Here, the plain language of the Dispute Resolution Agreement prohibits plaintiff from proceeding 
on a class action basis in arbitration, or otherwise.  (See Exhibit 1 to Vasquez Declaration dated 
January 12, 2016, Dispute Resolution Agreement, p. 3.)  Since such class action waivers are 
enforceable, plaintiff’s putative class claims are dismissed.   

IV.  Plaintiff’s PAGA Claims 

Defendant contends that the Court should sever the PAGA claims from arbitration and stay all 
civil court proceedings until arbitration of plaintiff’s individual claims is resolved.   

The parties appear to agree that Code of Civil Procedure section 1281.2 does not apply here.  
Under section 1281.2, the court has the option to stay either the arbitration or the court 
proceeding pending completion of the proceedings in the other forum.  See Code Civ. Proc., 
§1281.2.  Under the FAA, the court’s only option is to stay the court proceeding and compel the 
arbitration.  Rodriguez v. American Technologies, Inc. (2006) 136 Cal.App.4th 1110, 1115.  
Here, the Dispute Resolution Agreement “is governed by the Federal Arbitration Act, 9 U.S.C. 
§1 et seq.”  (See Exhibit 1 to Vasquez Declaration dated January 12, 2016, Dispute Resolution 
Agreement, p.1.)  Thus, the parties intended Section 3 of the FAA to control, which requires the 
Court to stay the PAGA claims until arbitration of plaintiff’s individual claims is completed.  
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11.  TIME:  8:30   CASE#: MSC15-02051 
CASE NAME: VORISE VS. 24 HOUR FITNESS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
  
The parties shall appear.  If neither side contests the tentative ruling on line 10, they may 
appear by CourtCall.   

  
12.  TIME:  8:30   CASE#: MSC16-00048 
CASE NAME: BODNAR VS. SYLVIA'S MICROWAVES 
HEARING ON MOTION TO/FOR LEAVE TO AMEND COMPLAINT FILED BY 
DANIEL BODNAR 
* TENTATIVE RULING: * 
 
The Court has signed the parties’ stipulation and order, so this motion is moot. 

  
13.  TIME:  8:30   CASE#: MSL12-06370 
CASE NAME: FIA VS ELLIS 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER TERMS OF 
STIPULATED STLMT FILED BY FIA CARD SERVICES, N.A. 
* TENTATIVE RULING: * 
 
The conditional dismissal entered on April 23, 2013 is vacated and plaintiff’s unopposed motion 
for entry of judgment is granted. 
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14.  TIME:  8:30   CASE#: MSL15-00343 
CASE NAME: DISCOVER VS JARIN 
HEARING ON MOTION TO/FOR ENTER JUDGMENT PURSUANT TO STIPULATION 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Plaintiff moves to enter judgment in the amount of $6,083.98 pursuant to the stipulation.  The 
motion is unopposed and plaintiff has shown defendant has defaulted under the stipulation. 

Plaintiff calculated the total judgment as follows: 

Principal Balance:   $6,093.98 

Plus court costs:  $   290.00 

Less credits:   $   300.00 

Total Judgment: $6,083.98 

 (See Plaintiff’s Motion.) 

Plaintiff’s calculation of the total judgment appears to be erroneous.  Under paragraphs 1 and 5 
of the stipulation, defendant is obligated to plaintiff for the court costs of $225.00, not $290.00.  
(See Stipulation, ¶¶1, 5.)   

Therefore, the total judgment should be calculated as follows: 

 Principal Balance:  $6,093.98 

 Plus court costs:  $   225.00 

 Less credits:   $   300.00 

  Total Judgment: $6,018.98 

Plaintiff’s motion to enter judgment in the amount of $6,018.98 is granted. 

 
 
  
15.  TIME:  8:30   CASE#: MSL15-02953 
CASE NAME: CACH VS. BARAJAS 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
CACH, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for judgment on the pleading is granted with prejudice and a trial 
date of August 1, 2016 is vacated.  Plaintiff has shown that the complaint states facts sufficient 
to constitute causes of action for (1) account stated and (2) money lent, paid or expended and 
that defendant’s answer does not state facts sufficient to constitute a defense. 
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In its proposed judgment, plaintiff seeks attorney’s fees of $300 and costs of $359.50.  (See 
Proposed Judgment.)   

The Court awards attorney’s fees of $300 as requested.   

Plaintiff seeks costs of $359.50, but this amount seems to be erroneous.  According to the 
register of actions, plaintiff has incurred the total costs of $354.50 ($225 for complaint filing fee, 
$60 for the motion filing, $69.50 for service fees (See Proof of Service filed November 19, 
2015)).  Therefore, the Court awards court costs of $354.50. 

  
  
16.  TIME:  8:30   CASE#: MSL15-03938 
CASE NAME: RE: 17000 BRADFORD ISLAND RD, 
HEARING ON OSC RE: AS TO THE PLT TO SHOW CAUSE WHY CASE SHOULD 
NOT BE DISMISSED. 
* TENTATIVE RULING: * 
 
Pursuant to Civil Code section 2924j, petitioner/trustee Aztec Foreclosure Corporation filed a 
petition and declaration regarding unresolved claims and deposit of undistributed surplus 
proceeds of trustee’s sale.  Pursuant to section 2924j(c), petitioner has deposited the funds with 
the clerk of the court.  Pursuant to section 2924j(d), the Court set a hearing for March 17, 2016 
and a notice of the March 17, 2016 hearing was sent to petitioner’s counsel and Mr. J. Paul 
Sosnowski.  (See Notice of Hearing dated January 26, 2016.)  A notice of the March 17, 2016 
hearing was sent to Mr. Sosnowski at three different addresses.  (Id.)  A tentative ruling was 
posted on March 16, 2016, stating that no claims were filed and that the Court was setting an 
Order to Show Cause Hearing as to why this case should not be dismissed for May 12, 2016 at 
8:30 a.m. in Dept. 17.  No one contested this tentative ruling and no one appeared at the March 
17, 2016 hearing.  On March 17, 2016, the Court adopted the tentative ruling and a notice of the 
May 12, 2016 OSC hearing was sent to petitioner’s counsel.  On April 15, 2016, petitioner’s 
counsel Janice Celotti filed a declaration, stating that petitioner no longer has any interest in this 
action.  Ms. Celotti also requests that the Court discharge the OSC.   

Ms. Celotti is correct that petitioner/trustee is discharged of further responsibility for the 
disbursement of sale proceeds under section 2924j(c).  However, she fails to show why this 
case should not be dismissed given the fact that no claims have been filed by anyone in this 
case.   

Therefore, this case is dismissed and the surplus proceeds shall continue to be held by the clerk 
of the court.   

 

 
 

 


